
prove anything in order to overrule the eviction. These
“deemed admissions” included the tenant’s bizarre claim
that the landlord did not even own the building. Mr.
Bornstein obtained this court order by falsely stating that
the landlady had been personally served with a court
motion. As it turned out, Mr. Bornstein himself signed
the name of his process server without the process serv-
er’s permission, and without informing the Court. 

Using the aforementioned order, Bornstein quickly ob-
tained a Judgment for the tenant and an order for
$30,243.69 in legal fees for himself. In a sworn declaration,

Bornstein claimed a “reasonable” hourly
rate of $450.

But the tenant and her attorney went
even further. Represented by Bornstein,
Ms. T filed a lawsuit for wrongful eviction
seeking over 48 million dollars in dam-
ages—all the while living rent-free! The
wrongful eviction case is still pending.

Finally, the landlady hired my office
to evict the tenant because she still wasn’t
paying any rent. The tenant was served
with a new 3-day notice, and we filed a

motion to set aside the prior judgment for the tenant and
Bornstein’s award of $30,000 in legal fees. We argued
that these orders were obtained by a fraud on the court
since Born- stein had signed the name of his process serv-
er to a sworn statement claiming that the landlady had
been personally served with the discovery motion seeking
the factual admissions. After the landlady spent tens of
thousands of dollars in legal fees, the Superior Court
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From the case files 
of Andrew Zacks
IF YOU’VE EVER BEEN TEMPTED TO HIRE AN

ATTORNEY BASED ON an ad, here’s a caution-
ary tale: The attorney’s ad in the trade
association magazine read, “Landlord

Attorneys—Immediate Evictions.” The ad went on to
claim “Efficient, Effective and Affordable Landlord
Representation.” What the ad for Bornstein & Bornstein
failed to say was that the firm also represents tenants who
fail to pay rent, and that it sues landlords on behalf of
those same tenants. 

Mrs. L, a 70-year old landlady who had owned her
nine-unit building for 30 years had a vacancy and a
prospective tenant, Ms. T. Before giving this new tenant
a lease, the landlord wisely obtained a reference from
the tenant’s previous landlord. What the previous land-
lord didn’t say turned out to be disastrous: Ms. T had just
been evicted for failure to pay rent. Blithely unaware of
this serious omission, Mrs. L rented the unit to the tenant.

Ms. T knew she could not afford to pay the rent
when she rented the apartment, so she went on the
offensive. Within months of moving in, she filed a peti-
tion at the Rent Board to lower the rent, claiming that
housing services had been decreased and
that she was thus entitled to a substan-
tial cut in her rent due to an aging
fridge, lack of a gardener, burned out
light bulbs, spider webs, and other in-
significant items. After convincing a City
Housing Inspector to issue multiple
Notices of Violation, the tenant simply
stopped paying rent. Mrs. L decided to
evict Ms. T for non-payment of rent. The
landlady then made her second major
error: She attempted to handle the evic-
tion herself. Ms. T, the not-so-naïve tenant, hired an
attorney, Jonathan Bornstein. Shortly afterward, the land-
lady ran into attorney Bornstein, and was taken aback:
Bornstein & Bornstein had previously represented her in
a previous eviction of a different tenant.

Using the many tools available to lawyers who fight
against unrepresented litigants, Mr. Bornstein convinced
a Superior Court Judge that the tenant’s claims in court
documents should all be considered conclusively estab-
lished, meaning that the tenant did not actually have to

What you should know about . . .

By Elizabeth Erhardt

Landlords should never
represent themselves in
a San Francisco eviction

proceeding, and they should
cast a skeptical eye on

advertisements that tout
a lawyerÕs services.

Tuesday, June 8, 7:00 pm
St. Mary’s Cathedral, Room A

1111 Gough Street (at Geary)
Enter parking lot from driveway on Gough St. 

(Stalls 1-18 for staff only; park in any other open spot).
Enter on Gough St. side; once inside, go to left.

NEXT SPOSF MEETING

Guest speaker: Andrew Zacks
SPOSF Board member and real estate attorney Andrew

Zacks will answer your questions and hear your 
concerns regarding San Francisco housing policy.

Continued on page 7

WE’VE ALL HEARD THE HORROR STORIES

ABOUT UNPREPARED OR overly trusting
landlords in San Francisco being
taken to the cleaners by their ten-
ants. By taking a few simple steps each
year, you can minimize the risks inher-
ent in being a landlord and maximize
the benefits.  

Step One: Be proactive
Owning rental property is not a passive enter-
prise. Every landlord must be vigilant in his or her upkeep
of the property and record-keeping of the occupants.

Step Two: Inspect the property annually
Landlords should enter each of their rental units at
least once a year in order to assess the property for nec-
essary upkeep, repairs and improvements. Do not rely
on the tenant’s assessment of what needs to be
repaired: All too often tenants will overlook structural
problems in favor of cosmetic ones. Areas of particular
concern are windows. Water intrusion around windows
and bathrooms can lead to costly future problems
involving dry rot and mold. Since you must annually
change the batteries of all the smoke detectors and
check the fire extinguishers in each unit, you can easily
combine all the tasks in one trip.  

When tenants understand that you are actively
engaged in managing the property, they will be much
less likely to try to sneak in unauthorized occupants or
prohibited house pets.

Step Three: Establish a baseline
Many new owners simply inherit the existing tenants
when they acquire their property. For those of you in
that situation, establish a baseline with respect to the
condition of the rental units at the beginning of your
tenure as landlord. Go into each unit and videotape or
take pictures of the structure.  Unless this baseline has
been established, it will very difficult for you to distin-

guish between normal wear and tear and more signifi-
cant damage attributable to the tenants.

Step Four: Keep good records
In addition to maintaining the property, keep

proper records for each and every tenancy.
Specifically, you should maintain a separate

file for each unit. Within that file, you
should keep a copy of the rental applica-

tion, the rental agreement, any modifi-
cations or changes to the rental agree-
ment, any rent increase notices, any
6.14 notices, records of any mainte-
nance performed in the units, as well
as copies of all communications with
the occupants. It is a good idea to

memorialize in writing any significant
conversations you have with your tenants and

keep copies of these.  
Additionally, keep copies of all rental checks. It is

important to differentiate between the date written
on the check by the tenant and the date you actually
receive the check. Your record-keeping should reflect
any difference between those two dates (if the tenant
mails you the check, keep the postmarked envelope).
Before cashing any check by a tenant, make sure that
there are no notations on the check indicating or sug-
gesting the existence of an additional occupant or inti-
mating that the amount on the check in some way
reflects an agreement regarding any rent reductions or
settlement of any existing dispute. Specifically, look for
words written on the check such as “as we agreed,”
“accord and satisfaction,” or “repair and deduct”—
these checks should not be negotiated unless and until
you have conferred with an attorney specializing in
landlord-tenant law.  

In addition, keep a general building file containing
records of all building improvements, the insurance
policy covering both building and any landlord-tenant
matters, contact information for electricians, plumbers,
carpenters, locksmiths and handypeople, and copies of
PG&E, water or garbage bills (to the extent applicable).  

About the author: Elizabeth T. Erhardt is a partner with
Sideman & Bancroft, LLP in San Francisco, she is an authority on
real estate law and landlord-tenant issues. She can be reached
at 415-392-1960 or eerhardt@sideman.com.

the annual landlord-
tenant check-up




