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November 30, 2006 
Installation of 2007 Officers 
6:30 p.m.  
Presidio Golf Club 
See details, page 6! 
 
December 4, 2006 
Governing Board Meeting 
9:00 a.m. – 10:30 a.m. 
SFAR, 301 Grove Street 
 
 
A complete calendar for 2007 
will appear in the last 2006  
edition of The Foghorn, so  
stay tuned! 
 
 
For more upcoming events,  
see the Calendar, pg. 6 
 
 
 
Inside this Issue: 
Inside the Council 
   Are You Ready?  pg. 2 
Legal Lines   pg. 3 
Buzz from Honey B  pg. 4 
New Members   pg. 5 
Calendar of Events  pg. 6 
Partnering with WCR  pg. 6 
Resource Guide   pg. 7

 

 

On a recent Tuesday during a brokers’ tour in San Francisco, I was out looking 
at a variety of homes in the west of Twin Peaks area. 
 

What struck me is that almost in all the homes I visited I saw more clients than 
agents. One particular home was beautifully staged and remodeled and had a 
wonderful catered lunch, which everyone present was enjoying, and the other 
one had a whopping price reduction. Both of these elements should attracted 
many agents but didn’t. 
 

If well-priced and well-marketed homes in this area were not selling, or if most 
of these homes had been sitting around I would understand, but the truth 
is the homes in the area are selling very well, many with multiple offers. 
  

So what is different now? And where are the agents? My guess is that as the 
buyers’ urgency has reduced, so has our work ethic. When we don't have some 
one calling us and breathing down our back to check out this property or that 
property, we relax and don't feel the need to see the inventory. Well ladies and 
gentlemen, this makes us order takers and not sales people.     
  

I started in the athletic Club/Health Club Industry over 25 years ago. Believe it 
or not, back then most people did not know that they needed to work out to 
stay healthy. Women smoked and drank during pregnancy and if people 
worked out, it was out of sheer vanity rather than quality of life issues. So, in 
those days if you wanted to sell a membership, which is how the industry made 
money, you had to first educate the client as to the health benefits of exercise 
and then hopefully sell them a membership to your facility or club. Today, of 
course, things are different. You have to compare your club with a competitor 
but you do not have to educate and sell prospects on the value of working out. 
  

We the real estate professionals are facing this same situation that we faced in 
the health club industry back then except in reverse. We have been riding a 
wave in the last 8 years.  
 

From the President continued on page 5
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Legal Lines 
By Elizabeth T. Erhardt, Partner 
Sideman & Bancroft LLP 
 

 
 

Transfer Disclosure Statements – Beware 
of Form Over Substance 
 
Whether you are the listing agent or the selling agent, 
special attention must be given to the transfer disclosure 
statements which are required by California Statutes in 
the sale of all residential buildings of four units or less.  
The ubiquitous transfer disclosure statements (TDS) 
contain substantial risks for the unwary.   
 
The listing agents should explain to the sellers the 
function and purpose of the TDS forms.  The TDS forms 
were designed to ensure that information known to the 
sellers which may impact the value and desirability of 
the property would be made available to the buyer prior 
to contingency removal and close of escrow.  
Information known to the sellers, which would be 
relevant to a reasonably prudent buyer, which is not 
otherwise addressed in the TDS questionnaires, must 
nonetheless be disclosed to the buyer.  The listing agent 
should emphasize to the sellers to err on the side of 
over-inclusiveness when disclosing information about the 
property.  
 
If the property is co-owned, all owners must participate 
when filling out the TDS forms.  The memory or 
knowledge of one owner may be superior to that of 
another owner.  Moreover, the dialogue among owners 
that will naturally evolve when completing the task 
together may assist in jogging their respective memories 
about potentially relevant information.  
 
Sellers need to understand that in a volatile real estate 
market, the TDS forms often become the cause célèbre 
for disgruntled buyers.  As the market cools, the very 
same buyers who were prepared to waive virtually all 
contingencies, are the ones who now, riddled with 
buyers’ remorse, seek a scapegoat.  The TDS forms 
provide the buyers a stable platform from which to 
launch threats of litigation.   
 
The TDS questions calling upon the sellers’ legal 
knowledge are perhaps the most problematic.  
Questions regarding zoning, easements, code 
compliance, and “necessary” permits implicitly assume 

that the sellers have a basic understanding of the laws 
affecting their property.  When the responses offered on 
the TDS forms are limited to “Yes” or “No,” the sellers 
will often check a box even when “I don’t know” is their 
best, most accurate response.   
 
Left on their own, the sellers often attempt to minimize 
the impact of their “yes” answers.  For instance, a seller 
may check “yes” to the question “were any 
improvements done without necessary permits” and 
then proceed to elaborate that while the work was done 
without permits, the work was nevertheless done to 
code.  Because the sellers are not code experts, in the 
absence of a written sign-off from the department of 
building inspection, the sellers should never affirmatively 
state that improvements were done to code.   
 
Listing agents provide an invaluable service to their 
clients when they advise their clients to limit any 
affirmative representations to only those facts which 
they independently know to be true.  If they have relied 
on third party information to supply the answer, then 
they do not have independent knowledge of the fact at 
issue.  As a result, their representations are only as 
accurate as the information received from the third 
party.   
 
Notably, the questions on the TDS forms regarding code 
compliance contain an inherent ambiguity.  Is the 
question asking about compliance with contemporary 
codes or the codes then in effect when the 
improvements were performed?  The seller should not 
hesitate to write “I don’t know, I defer to the 
appropriate local agency.”  Similarly, when asked 
whether or not the seller pulled all “necessary permits,” 
seller should refer the buyer to the permit history on file 
with the city and provide a list of all known work 
performed on the property.  Furthermore, unless the city 
has confirmed that the unpermitted work was performed 
to code, the sellers should make no affirmative 
representations that the work was code-compliant.   
 
The selling agent should remind the buyer that once an 
issue is raised by the sellers, the burden shifts to the 
buyer to fully investigate the matter.  While the standard 
disclosure packets may be replete with warnings to the 
buyer to hire their own experts and conduct their own 
due diligence, the selling agent would be well served to 
expressly remind the buyer that the sellers are not 
experts, may not have exhaustive memories, may be 
harboring mistaken beliefs about code compliance and 
may be applying codes applicable back when the 
improvement occurred rather than contemporary codes.   
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Notably, a disgruntled buyer will often threaten 
everyone involved in the sale with legal action: the 
selling agent and broker, the property inspector, the 
listing agent and broker, and the sellers.  Although the 
sellers may have the most intimate knowledge of the 
property, the listing agent and broker have fiduciary 
relationships with the buyer, the highest duty recognized 
in the law.   
A selling agent who sits down with the buyer to review 
the TDS forms and affirmatively instructs the buyer to 
conduct his/her own legal investigations dramatically 
reduces the possibility of buyer’s remorse and the 
associated risks of litigation. While boilerplate provisions 
in the disclosure forms that repeatedly warn the buyer 
to thoroughly conduct his/her own due diligence may 
stave off liability, the ultimate objective is to avoid costly 
litigation altogether. 
 

As a partner at the law firm Sideman & Bancroft LLP, 
Elizabeth T. Erhardt counsels real estate 

professionals and property owners on all aspects of real 
property and has a comprehensive expertise in 

landlord/tenant matters.  Liz frequently provides training 
seminars to real estate professionals regarding due 
diligence, title concerns, property management and 

landlord-tenant matters. She can be reached at:  
Sideman & Bancroft LLP 

One Embarcadero Center, San Francisco, CA  94111 
415-392-1960 eerhardt@sideman.com 

www.sideman.com 

 
The Buzz From Honey B…  

 

   
 
‘Tis the holiday season for “Trick or Treats” and 
“Thanksgiving”. The trick is calculating this 
market in the last quarter, the treat is seeing 
really good movies with or without your clients 
and don’t forget to give thanks for having clients, 
family, friends and good working relationships 
with your colleagues.  Several of these films are 
still in local theaters, but if you miss one, they 
will soon be on DVD – and make great gifts! So 
many films to review and too few words to do it 
in, so I will get to “the celluloid of the matter.” 
 

“The Departed”, is a movie that will captivate you 
from the first frame to the last of this three hour 
powerful police vs. FBI vs. crime drama. “The 
Departed” is about the blurred lines that 
distinguish good guy from bad guy, and cop from 
robber, in present-day Boston. Worthy 
performances of Academy Award nominations by: 
Leonardo DiCaprio (Billy Costigan) undercover 
police agent, Matt Damon (Colin Sullivan) special 
police agent, Martin Sheen (Oliver Queenan) 
Police Chief special forces, Mark Wahlberg, 
(Dignam) Lt. special forces and last but never 
least Jack Nicholson (Mob Boss, Frank Costello). 
Directed by Martin Scorsese, who has not won an 
Academy Award after all the fine films he has 
done, could this riveting movie be the one that 
finally gets him Oscar? 
RATED: 4 Honeybees 
 
“The Queen” takes us into a fictional account of 
the Royal Family and the British government in 
the wake of the sudden death of Princess Diana. 
What happened behind the scenes in the Royal 
chambers? How did newly Elected Prime Minister 
Tony Blair (Michael Sheen), handle his first 
interaction between the Monarchy, England’s 
Parliament and the World Stage of Diana’s 
popularity? And most of all an insightful fresh 
portrait of the world’s last great monarch steeped 
in confined traditions. The Queen of England’s 
(Dame Helen Mirren) internal strife of human 
feelings and old world protocol in a modern 
society. Helen Mirren turns in a royal 
performance. I now know what the Queen can 
carry in her purse … an Oscar! 
RATED:  4 Honeybees 
 
“Little Children” starring Kate Winslet, Patrick 
Wilson and Jennifer Connelly in Todd Field’s (In 
the Bedroom) film based on the acclaimed novel. 
I like to describe this film as “American Beauty” 
meets “Rabbit Run” or what happens to the inner 
child influenced strongly by mothers and fathers 
as it transitions in and out of life’s challenges as 
adults. 
RATED: 3 Honeybees 
 
“Catch A Fire” Starring Tim Robbins, Derek Luke, 
Bonnie Henna. Apartheid only ended 15 years 
ago in South Africa. “Catch A Fire” portrays real 
life hero Patrick Chamusso (Derek Luke) during 
this time. Powerful, insightful, an important story 
of the human condition that should not be 
forgotten. Try not to see the movie trailer, it 
reveals way too much of the film. Just go see it if 
this real life drama interests you (I hope it does). 
RATED: 3 Honeybees 
 

“Life is 10 percent what 
happens to you and 

ninety percent how you 
respond to it.” 

Holtz




